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THE NYNEX MOBILE COMMUNICATIONS COMPANY'S
REPLY COMMENTS

The NYNEX Mobile Communications Company ("NMCC") hereby files its Reply

to the Comments that were filed in response to the Petition For Rulemaking ("Petltionj

filed on December 22, 1994, by the Cellular Telecommunications Industry Association

("eTIA').

I. INTRODUCTION AND SUMMARY

Approximately 50 parties, inclUding members of the public, wireless service

providers and state and local regulators filed comments in response to CTIA's petition

seeking federal pre-emption of state and tocal tower site zoning regulations. NMCC

agrees with those commenters who argue that the Commission has the legal authority

to adopt rules preempting state and loca\ zoning regulations which frustrate carriers'

efforts to obtain transmission sites necessary to effectuate the build-out of the

commercial mobile radio services ("CMRS") infrastructure.' A number of state and local

regulators who object to the Commission's preemptive authority in connection with

zoning regUlation argue tha.t Section 2(b) of the Communications Act limits the

1 see,~. comments filed by SBMS, Cox, Frontier Cellular, useC. CCPR and McCaw.
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Commission's power to regulate tower sitings.<l This claim is not legally sound. The law

is very clear that the FCC may preempt state and local regulators from enacting

elaborate. excessive zoning rules or other requirements that are incompatible with the

FCC's congressional mandate, pursuant to Sections 1 and 332 of the Act, to foster the

development and implementation of wireless services

The record in this proceeding also demonstrates that the public interest requires

that the Commission exercise its preemptive authority. The commenters have provided

substantial evidence of numerous instances in which restrictive local regulations have

cost CMRS providers millions of dollars in additional and otherwise unnecessary

expense and which have caused substantial delays in the provision of service.3

NMCC agrees with those commenters who argue that the construction of towers

raises legitimate issues that should be considered by an appropriate reviewing body.4

For this reason, we support the recommendation that the Commission conduct a

rulemaking proceeding proposing to "develop consensus national standards to guide the

location of CMRS towers and associated zoning decis;ons."s During the course of the

rulemaking, the Commission should determine reasonable and uniform federal

guidelines to be used as appropriate tower site selection criteria. In addition, the

COmmission should establish a reasonable timeframe for resolving its rulemaking

proceeding and should require local governments to expedite their consideration of

zoning applications that meet the federal guidelines. The Commission's goal should be

~ ~,I.SL,. comments filed by the Office ot the Attorneys General tor the Commonwealth of Massachu$eUS
and the State of Connecticut, Natural Resource Defense Council and the County of Prince WIlliam.

3 see,~ comments filed by Palmer. SBMS, Cox, Frontier cellular. usce, eCPR, Nextel. McCaw and
MteJ.

• Id. See also, comments filed by GTE Mobile.

S GTE at ii. see also, comments filed by SBMS and Paging Network.
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to develop minimum national gUidelines that accommodate state and local concems

without compromising federal goals.

II. THE RECORD SUPPORTS THE COMMISSION'S LEGAL
AUTHORITY TO PREEMPT STATE AND LOCAL ZONING REGULATlON
AND PROVIDES THE EVIDENTIARY BASIS FOR PREEMPTlON

Most parties recognize that the Commission has the power to preempt state or

local regulation which conflicts with federal law and obstructs the accompliShment and

execution of the full objectives of Congress.6 Moreover, substantial eVidence has been

presented which demonstrates that the practical effect of local zoning regulations has

been to preclude or to substantially delay the achievement of the well-establlshed

federal goal to promote the introduction of high quality cellular service at the lowest

possible cost.7

Some commenters argue that Section 2(b) of the Communications Act somehow

limits the Commission's authority as regards zoning regulation.8 These parties are

wrong as a matter of law. Their arguments fail to recognize the fundamental principal of

federalism which clearly establishes that federal jurisdiction must prevail over

inconsistent state regulation which. if permitted to continue, would negate federal law or

policy Other commenters. such as the Attorney General of the Commonwealth of

Massachusetts, argue that "the exercise of authority over the sitingllocation of CMRS

towers by states and local governments is not in any way inimical to the Congressional

goal of an efficient competitive mar1<:et in wireless services...e TIle fallacy of this

argument is underscored by the substantial evidence in this case which documents the

• ~ e.g., comments filed by Encompass. BeIlSouth, Vanguard, Sprint. SBMS. Palmer, Frontier CeUular.
Nextel, usee, PC/A, Mtel and McCaw.

7 ]g.

Q ~,~ comments filed by the Office of the Attorneys GeneT81 for the Commooweatth of Massachusetts
and the State of Connecticut. Natural Resource Defense Council and the County of Prince William.

9 Comments filed by Office of Attorney General for the Commonwealth of Mas&. at 3.
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deleterious impact of local regulations on CMRS providers' attempts to offer new

wireless service or expand existing services in areas impacted by obstructive local

regulations. 10

III. CONCLUSION

The FCC should grant CTIA's petition and initiate a rulemaking proceeding to

propose rules pre-empting local zoning regulations which interfere with a federal

licensee's efforts to provide wireless selVice. The rulemaking should propose uniform

national zoning gUidelines for wireless communication facilities_ These guidelines

should strive to balance the needs of CMRS providers and local and federal regulators.

Respectfully submitted.

NYNEX Mobile Communications Company

By:i/f,ffidWVC.~(;xg; 1t!eJJuM6~
/ E rd R. Wholl
: Jacqueline E. Holmes Nethersole

120 Bloomingdale Road
White Plains, N.Y. 10605
914/644-5735

Its Attorneys

Dated: March 6, 1995

10 See comments filed by SBMS, Cox, Frontier CellUlar, usee. Nextel. Palmer. Cox and McCaw, APT,
Sprint Pacific Telecom and eeA NMCC has provided evidence to demOMtrate how local regulation
impedes our attempts to me.t customer demands in our service area. OUr convnents provided specific
examples of the effect on service of local zoning regulations adopted in Westchester County, a suburb
north of New York City_ NYNEX comments at 5-7_ Attached to these Reply Comments as Attachment I are
coverage maps indicative of the MI"vice problems faced by NMCC in Westcheeter COUnty, where less than
optimal Signa.I quality exists as a result of local zoning moratoriums or delayed and protracted zoning
healirlg5-



AITACffi\,ffiNT I: Signal Strength Maps

The attached maps measure the signal strength (dBm) in areas selVed by
NYNEX Mobile in Westchester County, New York. Signal strength above -80 dBm
represents good signal quality. Where signal strength is below -80 dBm, signal quality
does not meet NYNEX Mobile's service standard parameters. The maps are marked to
indicate proposed tower siting locations that are subject to moratoriums or delayed local
zoning hearings. As indicated by the maps, in some cases, local geography and terrain
may require NYNEX Mobile to construct a cell site in a good signal quality area in order
to increase the signal strength proVided in a less than optimal signal qUality area.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing NYNEX MOBILE
COMMUNICAnONS COMPANY' S REPLY COMMENTS, was served by first class
United States Mail, postage prepaid, on each of the parties indicated on the attached
..,ervice list, this 6th day of March, 1995.



AIrcraft Owners and Pilots Association
421 Aviation Way
Frederick, MD 21701-4798

Jonathan D. Blake
Kurt A. Wimmer
Laurel E. Miller
CovlOgton & Burling
L20 L Pennsylvania Avenue, N.W.
Post Office Box 7566
Washington, DC. 20044
FOR: American Personal Communications

William B. Barfield
Jim O. Llewellyn
1155 Peachtree Street, N.E.
Atlanta, Georgia 30309-3610
FOR: BELLSOUTH

Charles P. Featherstun
David G. Richards
1133 21st Street, N.W., Suite 900
Washington, D.C. 20036
FOR: BELLSOUTH

Starling W. Childs, President
Berkshire - Litchfield Environmental Council,

Inc,

24 Main Street
Salisbury, CT 06068

Richard Blumenthal, Attorney General
of the State of Connecticut

Connecticut Siting Council
Mark F. Kohler, Assistant Attorney General
One Central Park Plaza
New Britain, CT 06051

Richard T. Yates, President
W. Benjamin Brown, Vice President
Donald I. Dell
Carroll County Maryland
225 N. Center Street
Westminster, Maryland 21157-5194

Thomas J. Casey
Jay L. Birnbaum
David H. Pawlik
Skadden, Arps, Slate, Meagher & Flom
1440 New York Avenue, N.W.
Washington, D.C. 20005
FOR: Cellular Communications of Puerto

Rico, Inc.

George B. Dean
Frank P. Pozniak
Assistnat Attorneys General, Regulation Industries
Division, Public Protection Bureau
The Commonwealth of Massachusetts
Office of Attorney General
131 Tremont Street
Boston, Mass. 02111

Philip L. Verveer
Jennifer A. Donaldson
WILKIE FARR & GALLAGHER
Three Lafayette Centre
1155 21st Street, N.W., Suite 600
Washington, D.C. 20036-3364
FOR: CTIA



Michael G. Altschul, Vice President, General Counsel
Randall S. Coleman, Vice President for Regulatory
Policy and Law
CELLULAR TELECOMMUNICAnONS INDUSTRY
ASSOCIAnON
1250 ConnectICut Avenue, N.W., Suite 200
Washington, DC. 20036

Andrew D. McBride, M.D., M.P.H.
Director of Health and Medical Advisor
City of Stamford
Department of Health
888 Washington Boulevard
P.O. Box 10152
Stamford. CT 06904-2152

Kenneth Gordon, Chairman
The Commonwealth of Massachusetts
Department of Public Utilities
Leverett Saltonstall Building, Government Ctr.
100 Cambridge Street
Boston .. Mas~. 02202

Christopher .I. Hodgkins, State Representative
The Commonwealth of Massachusetts
House of Representatives
State House
Boston, Mass. 02133-1053

James H. Millen, County Executive
County of Pnnce William, Virginia
1 County Complex Court
Prince William, Virginia 22192

Werner K. Hartenberger
Laura H. Phillips
Richard S. Denning
DOW, LOHNES & ALBERTSON
1255 23rd Street, N.W.
Washington, D.C. 20037
FOR: Cox Enterprises, Inc.

Harold K. McCombs, Jr.
Janice L. Lower
Barry F. McCarthy
Michael R. Postar
Tanja M. Shonkwiler
Duncan, Weinber, Miller & Pembroke, P.c.
1615 M Street, N.W., Suite 800
Washington, D.C. 20036

John I. Stewart, Jr.
William D. Wallace
CROWELL & MORING
1001 Pennsylvania Avenue, N.W.
Washington, DC 20554
FOR: Electromagnetic Energy Assoc.

Phyllis A. Whitten
Gene DeJordy
Swidler & Berlin, Chtd.
3000 K Street, N.W., Suite 300
Washington, D.C. 20007
FOR: Encompass, Inc.

Bert Dumpe' - Principal
Ergotec Association, Inc.
P.O. Box 9571
Arlington, Virginia 22219



Honey Sharp Lippman, Co-Chairman
Tony Blair, Co-Chairman
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Sara Maddux, ANC-2A Chairperson
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Neighborhood Commission
1920 G Street, N.W.
Washington, D.C. 20006

Michael J. Shortley, III
180 South Clinton Avenue
Rochester, New York 14646
FOR: Frontier Cellular Holding, Inc.

Katherine M. Holden
Stephen J. Rosen
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006
FOR: GTE Mobile Communications, Inc. and

GTE Mobilnet, Inc.

Peter Coe, Commission Member
Housatonic River Commission
Sackett Hill Road
Warren, Connecticut 06754

ISIS
6500 25th Ave, NE
Seattle, WA 98115

Howard 1. Symons
Christopher A. Holt
MINTZ, LEVIN, COHN, FERRIS, GLOVSKY

AND POPEO, P.C.
701 Pennsylvania Ave., N.W., Suite 900
Washington, D.C. 20004-2608
FOR: McCaw Cellular Communications, Inc.

Cathleen A. Massey, Vice President-External
Affairs

William Covington, State Regulatory Counsel
McCaw Cellular Communications, Inc.
1150 Connecticut Avenue, N.W.
Washington, D.C. 20036

J. Darrel Peterson
Miller, Canfield, Paddock and Stone
1225 Nineteenth Street, N.W., Suite 400
Washington, D.C. 20036

Thomas Gutierrez
Lukas, McGowan, Nace & Gutierrez, Chartered
1111 Nineteenth Street, N.W.
Suite 1200
Washington, D.C. 20036
FOR: Mobile Telecommunication
Technologies Corp.



Katherine Kennedy
Senior Attorney
Natural Resources Defense Council
40 W. 20th Street
New York, NY 10011

Leonard J. Kennedy
Laura H. Phi Hips
Richard S. Denning
DOW. LOHNES & ALBERTSON
1255 23rd Street, N.W.
Washington, D.C. 20037
FOR: Nextel Communications, Inc.

Robert S. Foosaner
Senior Vice President
Government Affairs
Lawrence R. Krevor
Dm;ctor-Government Affairs
Nextel Communications, Inc.
800 Connecticut Avenue, N.W., Suite 1001
Washington. DC. 20006

George Shaginaw
Executive Vice President
Pacific Telecom Cellular, Inc.
4600 West College Avenue
Appleton, Wisconsin 54915

Judith St. Ledger-Roty
Marnie Sarver
Paul Madison
REED SMITH SHAW & McCLAY
1200 18th Street, N.W.
Washmgton. D.C. 20036
FOR: Paging Network, Inc.

Robert G. Engelhardt
Executive Vice President and Secretary
Palmer Communications Incorporated
12800 University Drive, Suite 500
Ft. Myers, FL 33907-533

Mark J. Golden
Vice President - Industry Affairs
Meyer, Faller, Weisman & Rosenberg, P.c.
4400 Jenifer Street, N.W.
Suite 380
Washington, D.C. 20554
FOR: Personal Communications Industry Association

Wayne Watts
Vice President, General Attorney
Steven A. Portnoy, Attorney
Southwestern Bell Mobile Systems, Inc.
17330 Preston Road
Suite 100A
Dallas, Texas 75252

Jay C. Keithley
Nancy R. McCabe
Sprint Corporation
1850 M Street, NW, Suite 1100
Washington, DC 20036

Kevin C. Gallagher
8725 Higgins Road
Chicago, IL 60631
FOR: Sprint Corporation



Alan Y. Naftalin
Peter M. Connolly
Koteen & Naftalin
1150 Connecticut Ave., N.W.
Washington, D.C. 20036
FOR: United States Cellular Corporation

Raymond B. Grochowski
Latham & Watkins
1001 Pennsylvania Ave., N.W.
Washington, D.C. 20004
FOR: Vanguard Cellular Systems, Inc.

Anthony C. Blair
17 Round Hill Road
Great Barrington, Mass. 01230
FOR: A group of concerned citizens of

Western Massachusetts

Westgate Residents for the Preservation of
their Neghborhood

22222 96th W
Edmonds, WA 98020

Mary Voegtlin Anderson
6844 30th Ave., N.E.
Seattle, WA 98115

Karen Clark
214 Garfield Street
Seattle, WA 98109

Robert Clausen
6 Fern Hill
Great Barrington, MA 01230

George Curtis
6500 25th Avenue, Northeast #304
Seattle, Washington 98115

Sarah Jackson, M.F.A., M.A.
100 Alford Road
Great Barrington, Mass. 01230

Richard Kraft
4432-1765W
#4
Lynnwood, WA 98037



Murray M. Meeker
6313 Hillcrest Place
Alexandria, VA 22312

Harvey Notis
69 Seekouk Road
Great Barrington, Mass. 01230

Mr. & Mrs. Mark C. Overland
22623 106th Ave., West
Edmonds, 'WI A 98020

R. James Pidduck
Attorney at Law
402 Fifth Avenue South
Edmonds, Washington 98020

Deborah S. Smith
Peter M. Smith
7 Berkshire Heights
Great Barrington, MA 01230

Jim Sullivan
2136 - 4th Ave. West
Seattle, WA 98119

Tony Wilsdon
555 NE 80th Street
Seattle, WA 98115


